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 IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1878/2015 

U/s 341/325/34 I.P.C. 

  

STATE 

-Vs- 

Suren Deka & Ors. 

                                                              ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

  Nalbari, 

 

For the Prosecution: Mr. H. Sarma   .Ld. Asstt. P.P.  

For the Defence: Mr. J. Kalita   .Ld defence advocate 

 

Evidence recorded on: 12.05.16, 6.06.16, 24.06.16, 19.08.16, 26.09.16, 

20.03.17, 13.06.17, 31.07.17, 25.09.17, 3.01.18, 23.04.18.  

Argument heard on: 25.06.18, 7.07.18, 7.08.18, 4.09.18, 28.09.18, 

3.10.18. 

Judgment delivered on: 15.10.18 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one Bangshidhar Deka on 15.12.15 before Nalbari P.S., alleging inter 

alia that on the said date at around 11 am, when Dilip Deka was on his 

way from his home to a nearby pond, the FIR named accused persons 

obstructed Dilip Deka's way and thereafter accused Suren Deka armed 

with dao landed blow upon Dilip Deka on his left hand and caused 
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grievous injury to him, after which Dilip was sent to SMK Civil Hospital, 

Nalbari by an ambulance. Hence the case. 

2. That on receipt of the ejahar at the P.S., the same was registered as 

Nalbari P.S case No. 844/2015 u/s 341/326/34 I.P.C. On the basis of the 

‘ejahar’, police started investigation and after completion of investigation 

finding prima facie materials against the accused persons namely Suren 

Deka @Surendra Deka and Diganta Deka, the police submitted the case in 

Charge-sheet U/s 341/325/34 I.P.C. vide Charge-sheet no. 43/16 dated 

3.02.2016. 

3. That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s 341/325/34 I.P.C. by this court. As the accused persons 

were on police bail at the stage of investigation, summons were issued to 

them and on their appearance they were allowed to go on court bail to 

face the trial.  

4. That copy was furnished to the accused persons and on finding prima 

facie materials of offence, charge was framed for offence U/s 341/325/34 

I.P.C., which was read over and explained to the accused persons and 

they were asked whether they pleaded guilty, to which they pleaded not 

guilty and claimed to be tried. 

5. That in the course of hearing the prosecution side examined 9 nos. of 

witnesses. The prosecution side marked and exhibited 5 nos., of 

documents. The accused were examined U/s 313 Crpc. The defence 

witness examined two (2) nos of witness and they agreed to adduce 

evidence. 

 

6. Points for determination:- 

i. Whether the accused persons on 15.12.15 at about 11 

am, at village Bor Ajara (Gorkuna), under Nalbari P.S.,  

in furtherance of their common intention wrongfully 
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restrained Dilip Deka on his way and thereby 

committed offence punishable u/s 341/34 I.P.C.? 

ii. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention voluntarily caused grievous hurt to Dilip Deka 

and thereby committed offence punishable u/s 325/34 

I.P.C.? 

 

7. Discussion, Decision and Reasons thereof:- 

Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8. Pw 1 – Dipen Deka deposed in his evidence that on 15.12.15 at around 11 

am, when he was at home – he heard some noise from the bank of their 

local Kali mandir pond and as such he went to P.O. Pw 1 deposed that 

when he reached P.O., he saw Dilip Deka going for fishing in the said 

pond as per the direction of Kali mandir pond committee. Pw 1 deposed 

that the said committee owed Rs. 12,000/- from Dilip Deka and as such 

the committee asked Dilip to collect fish of that amount from the pond, 

but Diganta Deka and Suren Deka stopped Dilip from fishing and 

thereafter Diganta beat Dilip on his right hand with a bamboo lathi, due to 

which Dilip fell on the ground. Pw 1 deposed that accused Suren Deka 

beat Dilip with the opposite side of dao on his left hand and as such Dilip's 

left hand bone was dislocated and as a result Dilip started bleeding. Pw 1 

deposed that he with the help of local people took Dilip to SMK Civil 

Hospital and from there he was referred to GMC Hospital and till now his 

check-up is continuing. 

9. Pw 1 in his cross deposed that Dilip Deka is his elder brother. Pw 1 

revealed that the said pond is owned by their family and the same is an 

ancestral pond. Pw 1 deposed that at the time of hearing commotion at 
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P.O., he was at home and when he reached P.O. there were around 100 

peoples present. Pw 1 deposed that he saw a discussion between Dilip 

Deka and the committee members and at P.O., Bangshidhar Deka, 

Ramesh Deka, Keshab Deka, Biswadeep Deka were present and the said 

discussion took place for about 10 minutes. Pw 1 revealed that when 

committee members allowed Dilip Deka for fishing in the pond, Diganta 

Deka and Suren Deka prevented Dilip from fishing and later beat Dilip. Pw 

1 revealed that the alleged occurrence took place in front of 100 persons 

present at P.O. Pw 1 revealed that Bangshidhar Deka is Dilip Deka's elder 

brother by relation. Pw 1 also stated that Diganta Deka and Suren Deka 

had 'dao' and 'lathi' on their hands from the very beginning of the 

discussion. Pw 1 stated that the 100 persons present at P.O, did not get a 

chance to stop the accused persons from beating Dilip Deka and 

thereafter the accused persons ran to their home. Pw 1 revealed that he 

was at a distance of 10 meters from the place where Dilip was beaten and 

between him and P.O, no one else was present. Pw 1 also revealed that 

the 100 persons present at P.O., had seen the incident. However, they did 

not tried to catch the accused persons when they fled to their home. Pw 1 

deposed that on the same occurrence, Nagendra Nath Deka had filed a 

case against him and Rintu Deka, Bintu Deka, Dilip Deka and Ajit Deka 

had filed a case alleging that they had beaten them. Pw 1 deposed that 

Jamini Deka, Suren Deka, Diganta Deka, Nagen Deka, Dipshikha Deka, 

Jonali Deka were not injured in the said occurrence. Pw 1 stated that no 

argument had taken place between the accused persons and Dilip Deka 

before beating Dilip. Pw 1 revealed that the accused persons did not 

attack Dilip Deka with sharp side of the 'dao'. Pw 1 deposed that police 

have recorded his statement. Pw 1 deposed that Dilip Deka could not find 

any member of committee, when he came to P.O with fishing net to catch 

fish. Pw 1 deposed that before being hit, Dilip Deka had an argument with 
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the accused persons. Pw 1 revealed that he did not take the victim to 

hospital. Pw 1 stated that between P.O and his house, there are houses of 

Tarini Deka and Harish Deka and that Tarini Deka was not present at the 

time of occurrence and he do not know where Harish was present at that 

time. Pw 1 revealed that a meeting had taken place at P.O, before the 

alleged occurrence. Pw 1 deposed that he do not know if a partition case 

is pending between them and the accused persons. 

10. Pw 2 – Banshidhar Deka who is the informant in the instant case 

deposed in his evidence that he knows the accused persons and that the 

alleged incident took place on 15.12.15 at around 11 am – in front of Kali 

Mandir. Pw 2 deposed that near the mandir there is a pond where fish is 

breeded by mandir committee and by selling those fish – the expenditure 

of the mandir is borned. Pw 2 deposed that the mandir committee 

entrusted Dilip Deka to catch fish from the pond and sell such fish as they 

owed Rs. 12,000/- to Dilip. Pw 2 deposed that he is the secretary of the 

mandir committee and president Suren Deka permitted Dilip to catch fish 

from the said pond and sell it to realize the debt of Rs. 12,000/- from their 

committee and as per their permission when Dilip Deka came for fishing in 

the said pond, Diganta Deka and Suren Deka prevented Dilip from fishing 

and later Diganta beat Dilip with a bamboo lathi. Pw 2 deposed that when 

Dilip Deka fell down to the ground, Suren Deka assaulted Dilip with a dao 

and as such Pw 2 along with other people immediately admitted Dilip 

Deka to SMK Civil Hospital, Nalbari by an ambulance and was later 

referred to GMC Hospital. Pw 2 deposed that till now Dilip Deka is 

undergoing medical treatment. 

11. Pw 2 in his cross deposed that he had filed the ezahar being aware 

of the complete fact of occurrence. Pw 2 deposed that Dilip Deka is his 

cousin brother. Pw 2 stated that Diganta Deka carried a lathi on his hand 

and assaulted Dilip Deka with the said lathi. Pw 2 revealed that Dipen, 
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Dilip, Ajit, Rintu and Bintu are his relatives and that on the same facts 

Nagendra Nath Deka has filed a case against them. Pw 2 stated that he 

have not seen Diganta, Suren, Nagen, Jonali, Dipshikha and Jamini being 

beaten by Dilip, Dipen, Ajit, Rintu and Bintu. Pw 2 also revealed that 

Suren Deka and Diganta Deka argued with Dilip Deka for approximately 

10 minutes. Pw 2 deposed that at the time of occurrence there were other 

village people present and there was a discussion going on and that 

during the argument only Dilip Deka, Suren Deka and Diganta Deka were 

present. Pw 2 deposed that when Dilip Deka was assaulted with dao, his 

left hand bone was broken and as such Pw 2 along with Dipen, Rintu, 

Bintu, Pradip and Bichitra took Dilip Deka to hospital. Pw 2 revealed that 

Tarini Deka is the cashier cum auditor of the said mandir committee and 

he has complete list of income and expenditure (fund) of the Mandir. Pw 2 

also revealed that Hari Deka, Rabi Deka, Tilok Deka, Giribala Deka and 

Milan Deka was amongst the persons who were present at P.O., but no 

one tried to intervene the argument between the accused persons and the 

victim. 

12. Pw 3 – Ramesh Deka deposed in his evidence that he knows the 

accused persons and that on 15.12.15 at around 11 am to 11:30 am, Dilip 

Deka was allowed to do fishing at their Kali mandir pond as the mandir 

committee of the said pond owed Rs. 12,000/- to Dilip Deka and as they 

could not pay Dilip, he was allowed to recover his dues by selling the fish 

and as such Dilip Deka came for catching fish with his fishing net. Pw 3 

deposed that on the relevant day when Dilip Deka came to catch fish, 

Suren Deka and Diganta Deka argued with Dilip with regard to catching 

fish and when their argument escalated, Diganta Deka beat Dilip Deka 

with a lathi and later Suren Deka stabbed Dilip with a dao on his left hand. 

Pw 3 deposed that they informed an ambulance and admitted Dilip Deka 

in hospital and thereafter he was referred to GMC Hospital. Pw 3 deposed 
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that he was present at the time of occurrence and had seen the incident 

of assault upon Dilip Deka by Suren Deka and Diganta Deka. 

13. Pw 3 in his cross deposed that he is Dilip Deka's paternal uncle and 

that apart from Dilip – no one else was injured. Pw 3 revealed that in 

regard to the same incident, accused Nagen Deka had filed a case against 

Dipen, Dilip, Ajit, Rintu and Bintu and they had beaten Dilip and his family 

members. Pw 3 deposed that Rintu Deka and Bintu Deka are his sons and 

that the accused persons and their family members were not injured. Pw 3 

deposed that he was present in the whole incident and also revealed that 

the argument continued for about 10 to 15 minutes and the said 

argument was in high pitch. Pw 3 revealed that at the time of argument, 

he was present at P.O. Pw 3 revealed that during the time of argument 

there were only 4 to 5 persons present at P.O. and when argument began, 

he came to P.O immediately. Pw 3 revealed that when the accused 

persons fled after beating Dilip Deka, village people came to P.O.  Pw 3 

deposed that Bangshidhar Deka and Ajit Deka were present during the 

said argument and that they belong to his family. Pw 3 deposed that he is 

not sure whether Suren Deka had hit Dilip Deka with the sharp side of the 

dao or the blunt side and before police he had not stated that Suren Deka 

stabbed Dilip Deka with dao. Pw 3 stated that the bamboo lathi was 3 to 4 

ft. and Diganta had beaten Dilip with the said lathi, after which Dilip's 

hand was swollen by 3 inches. However, there was no bleeding. Pw 3 

deposed that he do not know if Suren Deka was injured in the said 

incident and that he was referred to GMC Hospital. However, he was 

treated at Nalbari Baruah Nursing home. Pw 3 stated that Rintu, Bintu and 

Ajit took Dilip Deka to hospital by an ambulance and later was taken to 

GMC Hospital by Rintu Deka and Dipen Deka. Pw 3 revealed that they do 

not have any land dispute with the accused persons. 
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14. Pw 4 – Keshab Deka deposed in his evidence that he knows the 

accused persons and that 7 – 8 months ago, at around 12 pm, Dilip Deka 

came adjacent to the road near a pond to collect money he spent on 

rearing fish. Pw 4 deposed that Bangshidhar Deka who is the secretary of 

the mandir committee argued with Dilip Deka and thereafter Diganta Deka 

beat Dilip Deka and Suren Deka stabbed Dilip with a dao and as such Dilip 

Deka fell on the ground and later village people called an ambulance and 

shifted Dilip to hospital. Pw 4 deposed that Dilip Deka's left hand was 

plastered. 

15. Pw 4 in his cross deposed that he was present at P.O, before the 

alleged occurrence and he came out from his home to P.O when he heard 

halla. Pw 4 revealed that when Dilip Deka and Bangshidhar Deka were 

arguing with each other, they were watching their argument but did not 

stop them from arguing. Pw 4 revealed that Tarini Deka keeps the account 

of fund of mandir committee. Pw 4 revealed that he have not checked the 

account book of the mandir committee. Pw 4 deposed that the accused 

persons of the cross case are his brothers and nephews. Pw 4 stated that 

he met Dilip after the occurrence, when Dilip shouted after being injured 

on his hand. Pw 4 deposed that Dilip Deka was beaten on his upper 

shoulder of the right hand, while he was stabbed below his elbow and 

above the wrist of his hand and thereafter Dilip became unconscious and 

fell on the ground and later Rintu, Bintu, Ajit and Dhan took Dilip to 

hospital. Pw 4 revealed that the accused persons were not injured in the 

said incident. Pw 4 stated that he do not know whether Bipin Deka was 

present at P.O. Pw 4 stated that Balen Deka, Bichitra Deka, Mrinal and 

Bhabesh were present at P.O. at the time of occurrence and that the said 

incident lasted for about half an hour. Pw 4 revealed that Tarini Deka is 

his relative. Pw 4 stated that the accused persons have filed a cross case 

against the informant and his family. 
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16. Pw 5 – Dilip Deka deposed in his evidence that on 15.12.15 at 

around 10:30 am, he breeded fish in the pond of Kali mandir as per the 

instruction of mandir committee, but as the committee did not paid him 

for fishing -  he asked the committee to pay him for the fish – he had let 

into the pond. However, the committee asked him to catch fish from the 

said pond and sell it to recover his money and accordingly on 15.12.15 at 

around 10:30 am, he took his fishing net to the pond and when he 

reached the banks of the pond, Diganta Deka and Suren Deka asked him 

not to catch fish – as they raised fish in the same pond. Pw 5 deposed 

that when he was about to pick the fishing net and return, Diganta Deka 

armed with bamboo stick beat him from behind and as such he fell on the 

ground and thereafter Suren stabbed him with a dao on his left hand after 

which he became unconscious. Pw 5 deposed that he regained his senses 

at GMC Hospital at around 8:30 pm. Pw 5 stated that he was first taken to 

Nalbari P.S. 

17. Pw 5 in his cross deposed that the informant is his cousin elder 

brother and that the informant lodged ezahar after knowing the alleged 

incident from him. Pw 5 deposed that Baadhan Deka returned from GMC 

Hospital at around 10:30 pm on the day of the alleged incident. Pw 5 

deposed that Diganta Deka had beaten him on his right elbow, but his 

elbow was not fractured nor it sustained bleeding injury. Pw 5 stated that 

his elbow was swollen and till now it is swollen and that Doctor had 

examined all his injuries sustained during the assault. Pw 5 stated that 

when he was shifted to Nalbari hospital, he was unconscious and did not 

knew that he was taken to hospital. Pw 5 deposed that he was admitted 

at GMC Hospital for about 5 to 6 days and later police had recorded his 

statement after 5 to 6 days of the alleged incident i.e., after his release 

from hospital. Pw 5 deposed that Biswajit Deka is the treasurer/auditor of 

the mandir committee. Pw 5 stated that at the time of occurrence – no 
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one was present at P.O., apart from the accused persons and the said 

occurrence took place for about 5 minutes. Pw 5 stated that he do not 

know who had taken him to hospital and that for how long he was lying 

unattended at P.O. Pw 5 deposed that Nagen Deka had filed a case 

against him and his brothers – alleging that on the day of occurrence they 

beat Nagen and his family members. Pw 5 stated that he do not know if 

Suren Deka was treated at GMC Hospital. Pw 5 deposed that neither him 

nor his brother had beaten or touched Suren Deka, Diganta Deka or their 

family members and he do not know whether they undertook any 

treatment. Pw 5 revealed that he was taken to GMC Hospital by Manika 

Deka, Bansi Deka, Dipen Deka and Rintu Deka, but he do not know who 

had taken him to Nalbari hospital. 

18. Pw 6 – Dr. Binayak Sarma Basistha who is the M.O., deposed in his 

evidence that he had examined Dilip Deka and found – lacerated injury on 

the left elbow of size 5 cm x 5 cm, with reddish colour and active bleeding 

was present. The patient was referred to GMC Hospital after giving 

primary treatment. The age of injury is 0 – 6 hours from the time of 

examination and that the injury is caused by blunt object. Ext 2 is the 

injury report and Ext 2(1) is his signature. 

19. Pw 7 – Rajashree Roy (M.O) deposed in her evidence that on 

15.12.15 Dilip Deka was admitted to GMC Hospital for treatment under 

Prof. (III) Head of Dept., and that she had prepared the report of 

examination of the victim as per hospital record. Pw 7 deposed that Dilip 

Deka had alleged history of assault at Borajar at 3:30 pm, and on 

examination of the patient – vital stable, with no history of 

unconsciousness, vomiting and ENT bleeding. On systematic examination 

of chest, cardio vascular system, central nervous system and abdomen – 

no abnormality was detected. On local examination – 1cm x 1cm wound 

was found over posterior left elbow, tenderness and swelling of left elbow 
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and the same being positive and no distal neuromuscular deficit. On 

diagnosis type I compound left olecranon fracture found – sustained by 

falling or due to physical assault on 15.12.15 at around 10:30 am, at 

Borajar without distant neuro vascular deficient. The nature of injury is 

grievous. Ext 3 is the injury report and Ext 3(1) is her signature. 

20. Pw 8 – Rumi Deka deposed in her evidence that one year ago, at 

around 11 am, there was a gathering of crowd and Pw 8 heard that the 

informant and the accused had a quarrel among themselves. The 

prosecution declared the said witness as hostile as before police 

she had stated that at the relevant time Suren Deka and Diganta Deka 

armed with dao and lathi blocked Dilip Deka's house and Suren armed 

with dao hit Dilip Deka on his hand and injured him and that Diganta Deka 

armed with bamboo lathi beat Dilip Deka and as such he fell on the 

ground. 

21. Pw 8 in her cross deposed that at the time of occurrence she was in 

her bathroom and she did not witnessed the alleged incident. Pw 8 

deposed that police had taken her name and address and she said the 

I.O, that she did not witnessed the incident. However, she do not know 

what police had written. Pw 8 deposed that she did not stated before 

police that she had seen accused Diganta and Suren assaulting Dilip Deka. 

22. Pw 9 – Rohini Kr. Talukdar is the I.O., and his evidence is of routine 

nature, depicting the various stages of investigation.  

23. Dw 1 – Dr. Mahesh Ch. Sarma who is the Deputy Superintendent of 

Barua Nursing Home, Nalbari deposed that on 15.12.15 he had examined 

Surendra Deka and had found - (i) head and chest injury along with 

hypertension and as such he was admitted to their hospital at around 1:05 

pm of 15.12.15 and discharged on 18.12.15. The patient was referred to 

GMC Hospital. Dw 1 deposed that the said patient was referred to their 
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hospital from SMK Civil Hospital. Ext A is the discharge report and Ext A(1) 

is his signature. 

24. Dw 2 – Surendra Nath Deka deposed in his evidence that he along 

with four others including the accused persons are  joint owner of the 

pond and beside the pond they have a joint Kali mandir. Dw 2 deposed 

that on 15.12.15 at around 10-10:30 am, his elder brother Nagen Deka 

had gone to Kali Mandir to offer his morning prayer and at that time Dw 2 

was taking bath in his bathroom. Dw 2 deposed that while his elder 

brother was inside the mandir, Dilip Deka, Dipen Deka, Ajit Deka, Rintu 

Deka and Bintu had entered the mandir premises to catch fish at the pond 

of the mandir and when Nagen Deka came out of the mandir and asked 

them not to catch fish in the said pond, Dilip, Dipen, Ajit, Rintu and Bintu 

beat Nagen Deka and on hearing commotion when Diganta went to P.O to 

save his father Nagen Deka from being   assaulted by Dilip, Dipen, Ajit, 

Rintu and Bintu, they beat Diganta also. Thereafter, when his sister in law 

Jamini Deka and his daughter Dipshikha Deka and his wife Jonali Deka 

went to P.O., and tried to calm the situation, accused Dipen, Dilip, Ajit, 

Rintu and Bintu beat them and upon hearing commotion when  he (Dw2) 

came out of the bathroom and went to P.O, he saw Ajit Deka grabbing the 

breast of Jamini Deka and beating her and Dipen Deka was kicking Jonali 

on her back, while Dilip Deka held Jonali by her hair and later dragged her 

to the pond. Dw 2 deposed that when he grabbed Jonali by her leg and 

tried to pull her away from the pond, Dilip Deka freed Jonali and grabbed 

him. Dw 2 deposed that Ajit Deka, Bintu Deka and Rintu Deka beat him 

with bamboo pole and one of the blows aimed at him accidently fell on the 

left hand of Dilip and taking the said opportunity he fled to his home and 

as such Bintu Deka chased him to his home and as he approached his 

home, Bintu hit him with bamboo pole due to which he fell down on the 

varandah. Dw 2 deposed that as he sustained severe injury, Diganta took 
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a different route and took him to hospital and near the pond of Boligaon 

chubri of Pakowa village, Ajit Deka and Dipen Deka obstructed them and 

intercepted them on their pulsar bike of which Ajit Deka was the pillion 

rider and was ridden by Dipen. Dw 2 deposed that Ajit was armed with 

bamboo pole and beat Dw 2 and Diganta with bamboo pole and as such 

Diganta's helmet was smashed due to the assault. Dw 2 deposed that 

Dipen Deka kicked and punched him and as such he lost his senses and 

fell down beside the road and thereafter the local residents of Boligaon 

put them on an e-rickshaw and sent them to Nalbari Civil Hospital and 

from there he was referred to GMC Hospital. Ext B is the prescription 

dated 15.12.15. Ext B is under objection. Dw 2 deposed that he was 

not taken to A.N.C.E, instead he was admitted to Barua Nursing Home. 

Dw 2 deposed that he was admitted in the hospital from 15.12.15 to 

18.12.15 and after his treatment at Barua Nursing Home, he did not 

recuperate completely and thereafter he was referred to Neuro Surgery, 

GMC Hospital and later he privately consulted Dr. B.K. Goswami (Head of 

Dept., Neuro Surgery). Dw 2 stated that as he is a Govt. Employee, the 

informant had falsely implicated them in the instant case.Dw 2 deposed 

that they did not beat Dilip Deka. 

25. Dw 2 in his cross deposed that he is a Govt. Employee and he work 

as Field Superintendent at house-fed. Dw 2 deposed that he do not know 

what is meant by hypertension. Dw 2 deposed that he do not know if 

Bangshidhar Deka is the member of the kali mandir committee. Dw 2 

deposed that his elder brother Nagen Deka had lodged a case against 

Dilip, Ajit, Dipen, Rintu and Bintu Deka. Dw 2 deposed that the occurrence 

took place at around 10-10:30 am, and at the time of occurrence no 

independent persons were present at P.O. Dw 2 stated that he lives 

opposite of Kali mandir and the house of Dilip Deka is at south side of 

Mandir. 
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26. I have heard the arguments advanced by both the sides. The Ld 

defence  counsel emphatically submitted that they do not deny the injury 

sustained by Pw5 but their case, is that, Pw5 sustained injury while he and 

his brothers i.e. the complainant party assaulted  Dw2  and  one of the 

blows  accidently fell on  the hand of Pw5  and broke his hand. The Ld 

defence counsel also vehemently submitted that the incident had occurred 

in broad day light and took place in a crowded locality and the 

circumstance that the eye witnesses are close relation of the victim and 

that no independent evidence is forthcoming should be construed by this 

court as an attempt by the prosecution to introduce false and interested 

witnesse to   prove its case against the accused persons. The Ld defence 

counsel also submitted that there was quarrel between the complainant 

party and the accused persons and the accused persons have been falsely 

implicated. Prosecution has supressed the most important fact that 

accused Suren Deka has also sustained injuries. The Ld defence counsel 

last but not the least also submitted that there is material contradictions in 

the testimonies of prosecution witnesses regarding the mode and manner 

in which the incident took place and beatings given to the injured, which 

makes the witnesses untrustworthy and unreliable.  

27. The Ld defence counsel to buttress his argument relied on the 

following judgments, 

28. (i)Thulia Kali v State of T.N, AIR 1973 SC 501;(i)Dilip Debnath v 

State of Tripura, (2007)2 GLR 769;(ii)Sail Singh v Mohinder Pal, JT 199(8) 

SC 487; (iii)Devatha Venkatha Swami @ Rangaiah v Public Prosecutor, 

High Court of A.P, AIR 2003 SC 3217;(iv)Baliraj Singh v State of Madhya 

Pradesh; AIR 2017 SC 2114;(v)Krishna Gowda & Ors v State of Karnataka 

by Arkalgud Police v Nanje Gowda  & Anr v State of Karnataka by 

Arkalgud Police;(vi)Bhanda Garh v State of Assam, 1984 CRI L.J 

217;(vii)Javed Masood & Anr v State of Rajasthan, AIR 2010 SC 
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979,(viii)Babu Ram & Ors v State of Punjab, AIR 2008 SC 1260;(ix) 

Gajendra Singh v State of Rajasthan,(1998) 8 SCC 612; 

29. Testimonies of Pw1, Pw2, Pw3, Pw4 and Pw5 is material as they 

are the eye witnesses of the occurrence and Pw5 is the victim of the 

instant case. All these five witnesses are members of one family and the 

prosecution story revolves around their testimonies. 

30. According to Pw1, at the time of the incident Pw5 had gone for 

fishing in the pond located at the vicinity of their ancestral Kali mandir. It 

is further found from his evidence that accused Diganta deka and Suren 

Deka stopped Pw5 from fishing and accused Diganta Deka beat Pw5 on 

his right hand with bamboo lathi while accused Suren Deka with blunt side 

of the dao had beat him on his left hand.  

31. The testimony of Pw1 finds corroboration and support from the 

evidence of testimony of Pw2 i.e. the informant, Pw3 and Pw4. The said 

witnesses deposed in the same line to that of Pw1 and went  on to state 

that accused persons beat Pw5 with bamboo lathi and with the blunt side 

of the dao. 

32. The testimony of Pw1, Pw2, Pw3 and Pw4 have also gone 

unchanged on material points.  The all of the said witnesses denied the 

suggestions put to them that Pw5 had sustained injury while attacking the 

accused party. It also appears that, despite their searching and lengthy 

cross examination nothing could be elicited from their mouth to dislodge 

their version. 

33. The testimony of Pw1 to Pw4 cannot be discarded merely because 

they are related witnesses. It is common knowledge nowadays that people 

do not tend to come forward to depose as witnesses in cases involving 

other persons. The Hon'ble Supreme Court in the landmark judgment of 

Appabhai and Another Vs. State of Gujarat, AIR 1980 SC 696. In 

para 11 of the said judgment it was observed here as under: " It is no 
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doubt true that the prosecution has not been able to produce any 

independent witnesses to the incident that took place at the bus stand. 

There must have been several of such witnesses. But the prosecution case 

cannot be thrown out or doubted on that ground alone. Experience 

reminds us that civilized people are generally insensitive when a crime is 

committed even in their presence. They withdraw both from the victim 

and the vigilante. They keep themselves away from the court unless it is 

inevitable. They think that crime like civil dispute is between two 

individuals or parties and they should not themselves. This kind of apathy 

of the general public is indeed unfortunate, but is there everywhere 

whether in village life, towns or cities. One cannot ignore this handicap 

with which the investigating agency has to discharge its duties. The court, 

therefore, instead of doubting the independent case for want of 

independent witness must consider the broad spectrum of the prosecution 

version and then search for the nugget of the truth with due regard to 

probability, if any, suggested by the accused"  

34. Hence, in view of the settled position of law the prosecution case 

cannot be doubted or thrown away on the ground that no public person 

was examined by the prosecution. As held in the aforesaid case there is 

no ground to doubt the prosecution case if it is otherwise found to be 

reliable and trustworthy. 

35. Coming to our case at hand, Pw5 is the victim of instant case. The 

testimony of an injured witness has its own efficacy and relevancy. The 

Hon’ble Supreme Court in State of Uttar Pradesh v Naresh and 

others (2011) 4 SCC 324 as under: “The evidence of an injured 

witness must be given due weightage being a stamped witness, thus, 

his presence cannot be doubted. His statement is generally considered to 

be very reliable and it is unlikely that he has spared the actual assailant in 

order to falsely implicate someone else. The testimony of an injured 
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witness has its own relevancy and efficacy as he has sustained injuries 

at the time and place of occurrence and this lends support to his 

testimony that he was present during the occurrence. Thus, the testimony 

of an injured witness is accorded a special status in law. The witness 

would not like or want to let his actual assailant go unpunished merely to 

implicate a third person falsely for the commission of the offence. Thus, 

the evidence of the injured witness should be relied upon unless there 

are grounds for the rejection of his evidence on the basis of major 

contradictions and discrepancies therein” 

36. Similarly in Abdul Sayed v State of Madhya Pradesh (2010) 10 SCC 

259, Hon'ble Supreme Court observed that: The question of the weight to 

be attached to the evidence of a witness that was himself injured in the 

course of the occurrence has been extensively discussed by this Court. 

Where a witness to the occurrence has himself been injured in the 

incident, the testimony of such a witness is generally considered to be 

very reliable, as he is a witness that comes with a built-in guarantee of 

his presence at the scene of the crime and is unlikely to spare his actual 

assailant(s) in order to falsely implicate someone. Convincing evidence is 

required to discredit an injured witness. 

37. On the anvil of the aforementioned judgements, the law on the 

point can be summarised to the effect that the testimony of the injured 

witness is accorded a special status in law. In law, testimony of an 

injured witness is given due importance and weightage. When the eye 

witness is stated to be a victim himself and has been unswerving in his 

deposition, it has to be noted that being a victim at the hands of accused 

persons it would not be proper to conclude that they would shield the real 

culprits and rope in the innocent persons. The injury to the witness is 

an inbuilt guarantee of his presence at the scene of the crime and unless 

there are strong grounds for rejection of his evidence, his testimony 
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should not be easily disbelieved or discarded. Thus, the deposition of the 

injured witness should be relied upon unless there are compelling 

reasons for rejection of his evidence on the basis of some major 

contradictions and discrepancies therein. 

38. Turning to our case, Pw5 who is the victim has corroborated the 

version of Pw1 to Pw4 and stated that accused persons had assaulted him 

with bamboo lathi and dao. During his cross examination, he admitted 

that there are houses in and around the place of occurrence. He further 

stated that he felt unconscious after receiving injury and he denied the 

suggestion put to him that the complainant party had assaulted the 

accused persons and one of the blows accidently fell on him and injured 

him. 

39. Further,  the version of Pw1 to Pw5 that immediately after the 

occurrence Pw5 was taken to SMK Civil hospital, Nalbari and from there  

he was referred to GMC Hospital, Guwahati stands corroborated by the 

evidence of Pw 6 and Pw7(doctors  who had examined Pw5). Pw6 is the 

doctor from SMK civil hospital who had at first examined Pw5 and referred 

him to GMC Hospital, Guwahati. Pw6 also stated that on examination of 

Pw5 he found, lacerated injury on the left elbow of size 5 cm x 5 cm, with 

reddish colour and active bleeding was present. The patient was referred 

to GMC Hospital after giving primary treatment. The age of injury was 0 – 

6 hours from the time of examination and that the injury is caused by 

blunt object. The defence, in cross examination of Pw6 did not dispute the 

date and time of examination of Pw5  nor the opinion  in regard to age 

and nature of injury found on person of Pw5.    

40. The evidence of Pw7 (doctor of GMC Hospital) also supported the 

testimony of Pw5 and Pw6 and it is found from his evidence that Pw5 had 

sustained fracture of left elbow. He opined that the injury was grievous in 

nature. In his cross examination, Ld defence counsel pointed out that Pw7 
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had himself not examined Pw5 but has deposed before this court in regard 

to injuries found on Pw5 on the basis of the medical report of Pw5 

available with the record of the hospital. It is not the case of the defence 

that there was any manipulation of injury report of the victim or that Pw5 

did not sustain the injuries stated in his injury report. Therefore, I do not 

find any reason to disbelieve the evidence of Pw7 in regard to age and 

nature of injury found on Pw5. 

41. From, the aforesaid medical evidence, it appears that it has further 

bolstered the prosecution case. 

42. The next point vehemently raised by the Ld. Defence Counsel is 

that there are material contradictions in the testimony of the prosecution 

witnesses. But here the question which assumes importance is that what 

would amount to the material contradictions and what would not. In State 

of Rajasthan Vs. Kalki (1981)2 SCC 752 the Hon'ble Supreme Court was 

pleased to held that as under: "normal discrepancies in evidence are those 

which are due to normal errors of observation, normal errors of memory 

due to lapse of time, due to mental disposition such as shock and horror 

at the time of occurrence and those are always there, however hones and 

truthful a witness may be. Material discrepancies are those which are not 

normal, and not expected of a normal person. Courts have to label the 

category to which a discrepancy may be categorized. While normal 

discrepancies do not corrode the credibility of a party's case, material 

discrepancies do so."  

43. There are two categories of contradictions. One category covers the 

contradiction which witnesses create between the prosecution case and 

the deposition which they gave before the court meaning thereby that 

when witnesses improve version in the court from the version they gave 

before the police during investigation and these are the contradictions 

between the statement given by the witnesses before the police under 
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sec. 161 of Code of Criminal Procedure and the deposition given in the 

court. It must always be an endeavour of each court to ascertain whether 

witnesses improve the prosecution case in this respect and contradicts the 

original story which they have revealed during the investigation. 

44. The second category of the contradiction is the contradiction 

amongst the witnesses. That is the contradiction in prosecution case 

developed by the witnesses in their deposition before the court. It has 

been vehemently urged on behalf of the ld. advocate for the accused that 

each witness so far as the use of weapon is concerned and the role played 

by each of the accused is concerned, has contradicted the other. 

45. So far as second category of the contradiction is concerned, the 

rule of law is clearly established that only major contradiction shall affect 

the core of prosecution case. There may be discrepancy in the prosecution 

case as pointed out by the ld. advocate for the  accused, but while 

appreciating the evidence what must weigh with the Court is whether 

those discrepancies are major contradiction, creating doubt in the say of 

the prosecution witnesses.  

46. In our case, the defence has not disputed the injury on Pw5 but 

there case is that, complainant party had assaulted the accused and 

during such assault Pw5 had sustained injury in the hands of his own 

people. Therefore, I do not find that the contradictions pointed out by 

defence demolish the prosecution case. 

47. Last but not the least, the defence in order to puncture the 

prosecution case, has set up a different story of the incident. According to 

defence, while the complainant party assaulted accused persons and their 

family with lathi, one of the blows accidently fell on Pw5 and broke his 

elbow. In support of their plea the defence had examined accused 

Surendra Deka as Dw2 and Dr. Mahesh Ch Sarma as Dw1. Dw2 in his 

evidence had stated that the complainant party had hit him and his family 
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with lathi and one such lathi blow aimed at him accidently fell on Pw5. He 

further stated that he had sustained severe injuries on his person as the 

complainant party had beat him with lathi and when he was taken to 

hospital by Diganta they were again brutally attacked by the complainant 

party. Dw1 is the doctor who had examined Dw 1 and he stated that he 

had examined Dw1 on 15.12.15 and on examination he found head and 

chest injury along with hypertension and he was admitted in hospital from 

15.12.15 to 18.12.15. He also stated that he had referred Dw1 to GMC 

Hospital for further treatment. The defence did not examine any doctor 

from GMC Hospital to prove its point that Dw1 was referred to GMC 

Hospital and had undergone treatment there. On perusal of the injury 

report of Dw 1 it appears that although there is mention of head and 

chest injury of Dw1 but no age of injury is mentioned. Nor his injury 

report is clear in regard to nature or type of injury. It is also found from 

the evidence of Dw2 that he  had alleged that  complainant party had 

attacked his family members but the defence did not examine any one 

such alleged victim to buttress its point. Therefore, in view of the said 

facts I do not find the plea of the defence believable. Section 34 IPC 

escalates that "When a criminal act is done by several persons in 

furtherance of the common intention of all, each of such persons is liable 

for that act in the same manner as if it were done by him alone." 

48. A plain reading of this provision would reveal that in order to attract 

section 34 IPC, there should be a positive evidence of indispensable of 

essential ingredients that the criminal act should have been done, not by 

one person, but more than one and doing of every such individual act 

cumulatively resulting in the commission of criminal offences and that too, 

should have been in furtherance of the common intention of all such 

persons and not otherwise. 
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49. Moreover, there should be cogent evidence that the accused had 

prior meeting of mind, pre-arranged plan or shared a common intention to 

commit the same very offence. 

50. The law is now well-settled that "proof beyond reasonable doubt" is 

merely a guideline, and not fetish; the prosecution is not required to meet 

any and every hypothesis put forward by the accused; a reasonable doubt 

is not an imaginary, trivial or merely possible doubt, but a fair doubt 

based on reason and common sense.  

51. In this manner, if all the facts & circumstances, oozing out from the 

evidence on record, as discussed here-in-above are put together, then, to 

me, the conclusion is inescapable and irresistible that it stands proved on 

record that both the accused persons shared the common intention to 

cause hurt to the accused and it does not matter who out of both of them  

caused the said injury to Pw5. 
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Hence, considering the above discussion, the accused Suren Deka and 

Diganta Deka are found guilty for offence u/s 341/325/34 I.P.C. and are 

accordingly convicted thereupon. 

 

Heard the accused on the point of sentence. They pleaded for mercy. 

Considering the facts of the case, I do not find it a fit case to extend the  

benefit of Probations of Offenders Act  to the convicts. 

 

Accordingly Suren Deka  and Diganta Deka are sentenced to  

imprisonment of one month for offence u/s 341 IPC and imprisonment for 

one year and fine of Rs. 2,000/- each. I/D further imprisonment  of 2 

months for offence u/s 325 IPC.  

Both the sentences shall run concurrently. 

 

The accused persons bail-bond also stands cancelled after expiry of the 

appellate period. 

 

 Pronounced by me on this open Court, this day the 15th day of October, 

2018 under my hand and seal of this Court. 

 

 Furnish a free copy of the judgment  to  the convicts. 

 

 

Typed by me and corrected by me:- 

  

Zubee Chaliha, J.M.F.C, Nalbari.
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      IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1878/2015 

U/s 341/325/34 I.P.C. 

 

 STATE 

-Vs- 

Suren Deka & Ors. 

                                                              ..... Accused 

 

ANNEXURE 
 

1 PROSECUTION WITNESSES: 
P.W.1: Dipen Deka (Informant), 
P.W.2: Bangshidhar Deka (Informant), 
P.W.3: Ramesh Deka, 
P.W.4: Keshab Deka, 
P.W.5: Dilip Deka, 
P.W.6: Dr. Binayak Sarma Basistha (M.O), 
P.W.7: Rajashree Roy (M.O), 
P.W.8: Rumi Deka, 
P.W.9: Rohini Kr. Talukdar (I.O) 
 

2 DEFENCE WITNESSES: 
DW 1 : Dr. Mahesh Ch. Sarma (M.O) 
DW 2 : Surendra Nath Deka. 
 

3 EXHIBITS (BY PROSECUTION SIDE): 
 Ext 1: Ezahar, 
 Ext 1(1): Signature of the informant, 
 Ext 2: Injury report, 
 Ext 2(1): Signature of M.O., 
 Ext 3: Medicolegal Case report, 
 Ext 3(1): Signature of M.O., 
 Ext 4: Sketch Map, 
 Ext 4(1): Signature of I.O., 
 Ext 5: Charge sheet no. 43/16, 
 Ext 5(1): Signature of I.O., 
     
4 EXHIBITS (BY DEFENCE SIDE): 

NIL. 
 
 
Typed by me and corrected by me:- 
 



 G.R. 1878/2015 

 25 

Zubee Chaliha, J.M.F.C, Nalbari 


